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THE AUSTRALIAN WILD LAW
JUDGMENT PROJECT

NICOLE ROGERS and MICHELLE MALONEY

he development of an earth or wild

jurisprudence requires us to interrogate from

an ecological perspective the sacred texts of
law, its regulatory instruments and its judgments,
and to acknowledge some of the missing voices and
perspectives: those belonging to other species and
future generations and perhaps, even more holistically,
the voice of Gaia herself. However in developing such a
jurisprudence we need to do more than merely gesture
towards the multiple silences and omissions. VWe need
to provide constructive suggestions for a way forward.

Wild law scholars strongly support the enactment

of new legislation in which the rights of nature are
enshrined. However regulatory reform will not, of
itself, address judicial anthropocentrism. The Australian
Wild Law judgment project, which draws its inspiration
from various feminist judgment projects, poses a unique
critical challenge to the dominant human-centred focus
of the common law. In participating in this project,

a group of academics and practitioners will open up
Australian judicial decision-making to critical scrutiny
from a wild law perspective.

In this article we describe feminist judgment re-writing
projects, outline the development of the dynamic
Australian Wild Law movement, introduce the
Australian Wild Law Judgment project, and highlight the
project’s parameters, limitations and, most importantly,
its transformative possibilities.

Feminist re-writings and wild re-writings
The narrative of common law is largely told by
‘benchmark men'' from a white, middle-class, male
and profoundly anthropocentric viewpoint. Feminist
scholars have described legal reasoning as a ‘fascist
fiction’,? as ‘gendered and discriminatory’ in its re-
enforcement of the public/private dichotomy;® its
‘rhetoric of equality and neutrality ... effectively masks
the play of power’.

Feminist scholars, in tackling the task of ‘re-imagining’
and ‘re-inventing’ judgments from a feminist
perspective, are deconstructing the male stories
contained within sacred texts of law and contesting the
much vaunted legal norms of neutrality and objectivity.

Feminist re-writings have taken a variety of forms.
The current Australian Feminist Judgments Project
‘investigates the possibilities, limits and implications

of a feminist approach to legal decision-making’ by
re-writing existing judgments ‘through a feminist lens'.®
This Australian project follows on from initiatives in

other jurisdictions, such as the Women's Court of
Canada and the United Kingdom Feminist jJudgments
project. The Women's Court of Canada operates as

a 'virtual court’ and re-writes the Canadian Charter of
Rights-and Freedoms equality jurisprudence.® The UK
project resulted in an edited collection of 23 re-written
judgments, each accompanied by a commentary.”
Importantly, such feminist projects have been
collective, participatory and collaborative; contributors
to the Australian project met together in a number of
workshops to review and develop the draft judgments
and commentaries during the writing process.® In both
the UK project and the Women's Court of Canada,
there was discussion and debate on draft judgments
within the larger group.’

We are inviting wild law scholars to draw inspiration
from such feminist projects and join us in mounting

an intellectual challenge to the hegemony of
anthropocentrism in the common law, by re-imagining
and re-inventing existing judgments from a wild law
perspective.

Wild law in Australia

Earth jurisprudence, a term coined by deep ecologist
and 'geologian’ Thomas Berry, challenges the human-
centred and pro-development origins of industrial
society’s legal system and suggests a re-imagining of
systems of law and governance such that they nurture
the whole earth community, not just the homosphere.'?
In Wild Law: A Manifesto for Earth Justice, Cormac
Cullinan examined the specific challenges which must
be addressed in western industrial legal systems if they
are to operate in accordance with the philosophy of
earth jurisprudence.'" The origin of the Australian

wild law movement lies in an inspirational conference
which took place in 2009 in the Adelaide Hills. During
this three-day event, organised by Peter Burdon of the
University of Adelaide, participants examined principles
of earth jurisprudence and wild law in an Australian
context. The event brought together a core group of
people who have continued to develop the wild law
movement in Australia.

This group organised other Australian wild law
conferences in 2010, 201 | and 2013 and contributed
to two edited Australian publications on wild law."

In the lead-up to the 201 | conference, the organisers
agreed that they would create a permanent space for
interested people to continue exploring the theory
and practice of wild law and earth jurisprudence in
Australia. Author Michelle Maloney — environmental



The project poses a subversive challenge to the very foundations
and meaning of law, by contesting the place of humanity at the
centre of existing notions of justice.

lawyer, activist and PhD candidate at Griffith University
— volunteered to convene a new organisation,
with formal membership and board oversight. Input
was invited from the |50 participants at the 201 |
conference and, in March 2012, the Australian Earth
Laws Alliance (AELA") was created. AELA's mission
is to promote the understanding and practical
implementation of earth jurisprudence and wild law
in Australia. It does this through the core themes of
changing culture, reconnecting with what matters,
building community, building alternatives and
transforming law and governance."

Changing culture involves raising awareness about
earth-centred law and governance. During 2012 and
2013, AELA conducted workshops, seminars and
public lectures around Australia,'* inviting local people
to share stories of their existing work and to engage
with earth jurisprudence and wild law. AELA now has
a national network of around 1000 people connected
by a shared interest in systemic change of our legal and
governance systems.

As part of AELA's commitment to the development
of alternative legal narratives, the organisation staged
a rights of nature mock trial at its 2013 conference
and is currently participating in the International Ethics
Tribunal on the Rights of Nature, described below.'®
Other environmental law organisations have also
staged mock trials in recent years, with the Victorian
Environmental Defender’s Office hosting Green Sea
Turtles v The State of Queensland and the Commonwealth
of Australia in 2012.'® This trial was conducted in
accordance with formal courtroom procedures and
presided over by Justice Brian Preston, Chief Judge of
the New South Wales Land and Environment Court."

In the Australian Wild Law Judgment project, the task
of each participant is to choose an Australian judgment
and re-write it from a wild law perspective. The
original judgment might be found in any area of law,
including constitutional law, administrative law, torts,
corporations law, property law, contracts, criminal law
and taxation law. In the original judgments, we may well
find corporate rights of legal personhood protected

at the expense of the rights of human and non-human
beings, property rights enshrined at the expense of the
environment, and parties constructed as autonomous
individuals engaged in competitive activities in an open
marketplace rather than as interconnected beings in a
set of broad and even global ecological communities. In
a wild re-writing of these judgments, a different set of
assumptions will come into play.

The Wild Law Judgment project is intended to disrupt
and unsettle the established human and property-
centred practices of the common law. It places all

life, and all of life's support systems, at the centre

of judgments. The project poses a challenge to the
powerful corporate and political institutions which have
shaped and continued to shape our legal system. More
importantly, the project poses a subversive challenge to
the very foundations and meaning of law, by contesting
the place of humanity at the centre of existing notions
of justice. Writing becomes dangerous when we doubt
or question the ‘normal’ and the ‘natural’.'®

Why re-write judgments?

The re-written judgments of both feminist judgment
projects and the Australian Wild Law Judgment project
have no legitimacy or ‘force of law’."” Nevertheless
such judgments, which compel us to interrogate
existing legal principles, practices and findings through
a feminist, or a wild law lens, can contribute to a
paradigm shift in existing legal systems. The editors of
the UK collection of feminist judgments state in their
introduction that:

these feminist academics dressed up as judges powerfully
denaturalise existing judicial and doctrinal norms, exposing
them as contingent, and as themselves (the product of)
performances.’

In this sense, such judgments are similar to the
forthcoming decisions of the first International Ethics
Tribunal for the Rights of Nature,? in which a number
of prominent lawyers and non-lawyers will not only
denaturalise dominant judicial and doctrinal norms but
challenge the very legitimacy of existing legal systems
which sanction and facilitate the ongoing desecration
of the natural world. The Tribunal, which was created
by the Global Alliance for the Rights of Nature,? sat
for the first time in January this year and has begun

to hear nine cases regarding alleged violations of the
Universal Declaration of Rights of Mother Earth,”
adopted in Cochabamba, Bolivia, on 22 April 2010. The
Tribunal’s decisions will also lack the ‘force of law’ but
it nevertheless has performative significance as a forum
in which an alternative ‘rights of nature’ legal discourse
can be articulated and developed. AELA is participating
in this Tribunal and presenting a case on the threats
facing the Great Barrier Reef. This engagement signals
the willingness on the part of the Alliance to contribute
to the development of alternative legal narratives.

Robert Cover described the purpose of a similar
pseudo-tribunal, the 1967 International War Crimes
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Tribunal, as ‘dramatization, or instruction’.** This
tribunal was established by philosophers Bertrand
Russell and jean-Paul Sartre; its objective was to
determine whether the United States had committed
acts of aggression during the Vietnam War. Such
tribunals, described by Cover as ‘an anarchist version
of a state institutional response'” and ‘a philosopher’s
realization of an ideal type’,* are, similar to the Wild
Law Judgment Project, performing or inventing a form
of law which has no legitimacy within existing legal
systems. Sartre stated at the outset:

We are powerless: it is the guarantee of our independence

... What is certain, in any case, is that our powerlessness ...

makes it impossible for us to pass a sentence.”

In contrast to feminist judgments projects and the
Wild Law Judgment Project, such tribunals deliver
judgments in cases not yet heard in conventional
courtrooms, on issues which would be dismissed

as non-justiceable. Nevertheless judges sitting on
such tribunals, judges presiding over mock trials,
and contributors to alternative judgment re-writing
projects are engaged in the same enterprise: that of
articulating alternative legal narratives.

Parameters of the Wild Law Judgment
project

The Australian Wild Law Judgment project will rely
on contributions from academics, practitioners and
judges who are prepared to re-write a judgment in

a particular area of law from a wild law or earth-
centred perspective. The project could adopt a
similar methodology to that of the feminist re-writing
projects, with one person re-writing a judgment and
another providing a commentary on that judgment.
Alternatively the writer of the judgment could
provide this commentary and highlight where their
reasoning has departed from the reasoning in the
original judgment and the reasons for this departure.
The collaborative approach in the feminist re-writing
projects and in particular participation in ongoing
workshops will assist contributors with the challenges
of defining a wild law perspective, and how this
perspective can best be incorporated into judicial
decision-making.

There are, in fact, many challenges for such a project;
these reflect the challenges facing the legal system

if it is to embrace rights of nature and other earth-
centred legal concepts. One contentious issue which
may arise is the prioritisation or valuing of rights of
different species. Decisions protecting the rights of
one non-human species may not necessarily serve the
interests of other species. Furthermore, any attempt
to speak in another's voice, particularly when we can
never discover what the ‘other’ is thinking or feeling,
is inherently problematic. This point has been made
by feminist lawyers, in relation to the ‘silenc[ing of]
the voices of “others” and ... replac[ing] them with
our own more privileged voices'.”® This form of
ventriloquism is particularly problematic when the
‘other’ does not and cannot have a human voice.
We can only extrapolate from our human needs and

desires in speaking for other species, but this does not
necessarily ensure that the needs and wishes of other
species, ecosystems and ecological communities are
appropriately and adequately articulated.

Participants in the project will need to explore

the implications for judicial decision-making of the
adoption of a different cultural worldview. Wild law

is characterised by deep respect for, and a call to
connect with, indigenous wisdom and knowledge.

The organisers of the UK Feminist Judgments project
chose to make the re-written judgments as plausible
as possible,? but this creates particular constraints
which may prove to be incompatible with a wild law
paradigm. Is it possible to re-write Western judgments
wildly and retain the reliance on legal abstractions,
positivist reasoning, the concrete-like and seemingly
impenetrable legal logic? Or should we draw on
concepts such as the Council of All Beings, created by
John Seed and Joanna Macy in the 1980s,* or perhaps
the traditional legal knowledge and processes of
Aboriginal and Torres Strait Islander and other cultures,
in order to develop new modes of legal reasoning
more suited to the wild law paradigm?

Arguably the project will need to embrace a pluralistic
definition and analysis of law and this will require
participants to be open to experimenting with different
forms and processes of ‘judiciality’. These sorts of
problems and dilemmas with wild re-writing are best
canvassed in a workshop setting.

Working within the strictures of legal reasoning, which
is so profoundly anthropocentric, might well prove
both disabling and empowering for participants. It

is disabling because, as Laurence Tribe observed so
many years ago in writing about environmental law,

‘a subtle transformation is likely to be occasioned by
the philosophical premises of the system in which the
effortis undertaken’.*' It is also empowering because
such an exercise can highlight possibilities for judicial
discretion and open-ended decision-making even
within such an anthropocentric system.* Rosemary
Hunter, writing about the UK Feminist Judgments
Project, has observed that ‘there is considerable (if
not unlimited) scope for judges to manipulate the
tools of legal reasoning, categorisation, precedent and
statutory interpretation.’*

However the wild (and other) possibilities inherent

in all judicial decision-making present a further

issue for consideration in relation to a Wild Law
Judgment project. Sarmas points out that challenging
official narratives or ‘stock stories’ may be counter-
productive; ‘it is sometimes preferable, indeed
necessary, to employ strategies which utilise dominant
narratives towards the end of winning the case.” All
Australian lawyers are familiar with the story of how
the High Court's interpretation of key sections of the
Australian Constitution in 1983 ensured that an area of
Tasmanian wilderness was protected from devastation,
without any judicial endorsement of the intrinsic value
of wilderness and non-human species.” Keith Hirokawa
has argued against the effectiveness of putting forward
various radical theoretical positions on environmental




Is it possible that in some important instances a strict adherence
to traditional legal reasoning and positivism may be more
successful in achieving wild outcomes than wild re-writing?

reform. In espousing a philosophical approach of eco-
pragmatism, Hirokawa maintains that it is preferable to
make effective use of conventional legal narratives.*

A re-written wild law judgment can sometimes
generate the same outcome as the original judgment.
For instance, a wild re-telling of the Tasmanian Dams
case would surely have the same outcome. Is it
possible that in some important instances a strict
adherence to traditional legal reasoning and positivism
may be more successful in achieving wild outcomes
than wild re-writing!

Lucinda Finley points out that the use of dominant
narratives ‘creates a stark dilemma: in light of the
power of existing meanings, can we change the
meanings of terms while still using those terms?'¥
Lawfulness is, as one of us has written, a two-edged
sword.?® Activists can indeed adopt dominant ways
of thinking and speaking in order to achieve concrete
outcomes. However, the tradition of legal positivism
is not politically neutral and, by working within this
tradition, they are reinforcing the status quo.

By way of contrast, wildly re-written judgments
constitute both a challenge and a threat to traditional
modes of legal reasoning. Importantly, irrespective

of outcome, wild re-writing is a process by which

the dominant paradigm can be shifted. It allows us to
envisage different possibilities and new realities. When
we view judgments through a wild law lens, we can see
more clearly the anthropocentric fictions and cultural
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stereotypes which support legal abstractions and real-
world destruction, and we can contest their continued
legitimacy and authority.

Conclusion

in this article, we have identified the possible
dimensions and possibilities of a Wild Law Judgment
project. We urgently need an alternative cultural
narrative to the dominant ‘tale of capital'® which
has shaped and continues to shape the development
of commeon law. The personal, the emotional, the
importance of place and the rights of other species
to exist and thrive are all important components in
this narrative. In imagining, discussing and participating
in wild law judgment re-writing, we can assist in the
creation of this new narrative.
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Those interested in participating in the project and/or

attending the first workshop, to take place in Sydney on

12 November 2014, should contact Nicole at <nicole.
rogers@scu.edu.au> or Michelle at <convenor@
earthlaws.org.au>.
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