
AELA Conference, Brisbane 20-21 October 2016 “The future of Australian environmental law and 
governance: politics, reform and community activism” 

 
Enhancing Procedural Regard and Ameliorating Climate Legal Risk: A 

Decision-Making Framework for Local Governments’ Adaptation Decisions  
 

Anna Huggins1, Mark Baker-Jones2, Melanie Baker-Jones3 and Donovan Burton3  

 

1 Queensland University of Technology, Garden’s Point campus, Brisbane 
2 DibbsBarker, Eagle Street, Brisbane 

3 Queensland University of Technology, Garden’s Point campus, Brisbane 
4 Climate Planning, Brisbane 

 
 

Abstract:  
 
Local government decisions concerning climate change adaptation are frequently fraught with 
both legal and factual uncertainty, and concerns about litigation risk may lead to inertia or 
maladaptive decision making. These issues often result in policy and decision making paralysis. 
This paper proposes that a framework for procedural regard provides valuable guidance for 
decision makers seeking to enhance their decision-making practices in relation to climate change 
adaptation. This framework synthesises insights from regulatory theory and administrative law, 
and argues that procedural regard occurs when: (1) decision making is legally and procedurally 
constrained; and (2) decision makers take into account affected interests.  
 
In the light of a series of successful climate litigation cases in Australia, there is strong demand 
from local government decision makers for guidance on minimising litigation risk in relation to 
climate change adaptation. In order to provide concrete guidance for decision makers, the 
abovementioned framework for procedural regard needs to be translated into a user-friendly 
decision-making methodology. This paper argues that, first, in order to achieve legally and 
procedurally-constrained decision making, in accordance with the first limb of the procedural 
regard framework, decision makers need to consider the source and scope of their decision-
making power, and the legal certainty of the decision before them. Secondly, in order to promote 
due regard for affected interests, including environmental interests, in accordance with the 
second limb of the procedural regard framework, decision makers need to reflect upon the factual 
certainty of the issues before them.  
 
This two-step decision-making methodology thus translates the theoretically-informed framework 
for procedural regard into guidance that is clear and accessible to non-lawyers. This paper posits 
that following this decision-making methodology will enhance the quality of local government 
decision making in relation to climate change adaptation. Two potential advantages include 
positive adaptive responses to future climate change, and ameliorating decision-makers’ liability 
risk.  
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