Recognising the interlinked nature of environmental
law creates fertile ground for Wild Law principles
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Key points

1. The interlinked nature of environmental
law creates fertile ground for Wild Law
principles.

2.Existing environmental laws have a wide
scope to be applied consistently with Wild
Law principles.



Wild Law
principles




Wild law principles:

Maintenance of the system of life on Earth
and respect for cultural heritage are
fundamental principles that must govern
human society and decision-making.



Key points

2.Existing environmental laws have a wide
scope to be applied consistently with Wild
Law principles.
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Traditional
categories of
environmental
law such as
“town planning’,
“pollution”,
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“"EIA”,

“mining”, etc

A major failing
with these
categories Is that
they quickly break
down in practice
as problems &
laws overlap



Traditional
categories of
environmental
law such as
“town planning’,
“pollution”,
“fisheries”,
“"EIA”,

“mining”, etc

VS

A holistic
approach of
seeing the
law as an
Interlinked
system



International Law

Biodiversity International UN Framework TY—— Vienna Conve'ntion WQrId
s Whaling || MARPOL J| Conventionon |~ "=~ UNCLOS | | for the Protection of | | Heritage
992 Convention 7378 Climate Change ]“q” 1982 the Ozone Layer | | Convention
L 1948 1992 : 1985 1972

Thinking of
: Commonwealth Law
e n VI ro n n m e n ta | Commonwealth Constitution (especially s 51(xxix) (External Affairs))

Aboriginal and Energy Environment Protect- Environment Fisheries Fuel Quality Gene
Torres Strait Islander Efficiency | | ion and Biodiversity | Protection (Sea | |Management}] | Standards |} [Technology
Heritage Protection Act 2006 Conservation Act Dumping) Act Act 1991 Act 2000 Act 2000
aW a S a n Act 1984 (Cth) (Cth) 1999 (Cth) 1981 (Cth) (Cth) (Cth) (Cth)
Great Barrier Hazardous Waste Historic National Environ- National Offshore | |Offshore Petroleum
- - Reef Marine (Regulationof ~ | Shipwrecks || ment Protection || Greenhouse and || Minerals and Greenhouse
I n r I n Park Act Exports and Imports) | | "Act 1976 || Council Act 1994 | | Energy Reporting || Act 1994 || Gas Storage Act
1975 (Cth) Act 1989 (Cth) (Cth) (Cth) Act 2007 (Cth) (Cth) 2006 (Cth)
" Ozone Protection of the Sea Protection of . Renewable Sea - -
Protection (Prevention of Moveable Cultural Ouarqztlpe Energy Installations I;E(;Lrgzeitggt V\gt&r]?ct
S S e I I l W I Act 1989 | | Pollution from Ships) | | Heritage Act 1986 Athlﬁ?B (Electricity) Act || Act 1987 ["FEER T o)
(Cth) Act 1983 (Cth) (Cth) ) 2000 (Cth) (Cth) ; b

Queensland Law

| I
] [ Constitution Act 1867 (Qld), Constitutional Powers (State Waters) Act 1980, and Constitution of Queensland 2001 (Qld)
W I tl l O u t d I S C rete Aboriginal Biodi Biological Clean Coastal - . -
Cultural e Control Energy || Protection and || Electricity Environmental Fisheries || Forestry
t | |

covery Act

Heritage Act s Act 1987 || Act2008 || Management Act 1994 Protection Act Act 1994 || Act 1959

2003 (Qld) (Qld) (Qid) || Act 1995 (Qid) (Qid) 1994 (Qid) (Qld) (Qid)

Gene Geothermal | |Greenhouse Land Protection Local Marine Mineral Nature
Technology] | Energy Act | |Gas Storage (Pest & Stock Route]l | Government] | Parks Act | | Resources | [Conservation
Act 2001 Act 2010 Act 2009 Management) Act Act 1993 2004 Act 1989 Act 1992
(Qld) (Qld) (Qld) 2002 (Qid) (Qld) (Qld) (Qld) (Qid)

Nuclear Offshore | | Petroleum and Petroleum Plant Public §|Queenslandl | Recreation Soil Con-

Facilities Minerals | (Gas (Production] |(Submerged] | Protection Health Heritage Areas Man- || | servation

Prohibition Act | | Act 1998 | | and Safety) Act | | Lands) Act Act 1989 Act 2005 Act 1992 | [agement Act] | Act 1986
2007 (Qld) (Qld) 2004 (Qld) 1982 (Qld) (Qld) (Qld) (Qld) 2006 (Qld) (Qld)

State Development | | Sustainable Transport || Transport Oper-§| Vegetation [ \yiar act || Wet Tropics World Wild
and Public_ Works Planning Infrastructure | | ations (Marine | |Management “2 000 Heritage Protection Rivers
Organisapon Act Aqt Act 1994 Pollutio_n) A.ct Act 1999 Qld) & Management Act | | Act 2005

1971 (Qld) 2009 (Qid) (Qld) 1995 (Qid) (Qld) (Qid) 1993 (Qld) (Qld)

The Common Law (including native title)




Key points

1. The interlinked nature of environmental
law creates fertile ground for Wild Law
principles.
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Typical landscape on which Wandoan Coal Mine proposed

i

Source: Xstrata EIS 2009
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Dragline at Xstrata' s Bulga Coal Source: Xstrata Coal



Unknown coal mine
in Queensland
showing scale of
operations.

Several of the 14
pits at Wandoan will
be S5km x 5km in
area and 70m deep.

Cf. Wandoan Coal Mine Case
website at
http://www.envlaw.com.au/
wandoan.html

Source: Business News (2010)




FoE evidence presented to the Land Court of
Queensland in an objection hearing to the
Wandoan Coal Mine in August 2011 — available at

Professor lan Lowe

Climate change science

Dr Malte Meinshausen

Contribution of the mine to climate
change and ocean acidification

Professor Ove Hoegh-Guldberg

Impacts of climate change and

ocean acidification on the Great
Barrier Reef (GBR)

Hans Hoegh-Guldberg

Economic impacts of climate
change on GBR tourism




A brief summary of the
science of global warming
and climate change

Professor lan
| owe

Report prepared for an objections hearing i the Land Court of
Queensland regarding the proposed Wandoan Coal Mine

Mining tenement numbers ML 50229, ML 50230 and ML 50231

and draft environmental authomnty (mining lease) number
MIN100550607

Emeritus Professor Ian L.owe

AO FTSE FQA

3 August 2011




Global carbon cycle for the 1990s
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The carbon dioxide released by burning
fossil fuels will continue to affect the
atmosphere for a very long time.

Archer (2005); IPCC (2007)



Contribution of the Wandoan Coal Mine
to climate change and ocean acidification

Global Warming

Probability of e

Emission budget of 1000 GtCO. until 2050: 25%

Dr Malte
Meinshausen
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Report prepared for an objections hearing in the Land Court of Queensland
regarding the proposed Wandoan Coal Mine
Reference numbers:
MRAQ92-11 & EPA093-11 (MLA 50229)

MRAQ98-11 & EPA099-11 (MLA 50230)
MRA105-11 & EPA106-11 (MLA 50231)

Dr Malte Meinshausen

School of Earth Sciences, University of Melbourne, Australia
Potsdam Institute for Climate Impact Research, Potsdam, Germany

3 August 2011
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The contribution of the Wandoan Coal Mine to the
remaining Carbon Budget up to 2050 to achieve less
than 2°C warming (Nb. 357Gt CO: has already been

emitted during 2000-2011) (Meinshausen 2011)

Carbon budget
2011-2050
(GtCO,)

Probability of
exceeding 2°C
(%)

Fraction mine
contributes to
budget based
on 1.311 GtCO,
of emissions

Probability of
remaining
below 2°C (%0)

Percentage
contribution of
mine to
remaining
budget based
on 1.311 GtCO,

of emissions

(%)

1/824™ part



Figure 2.3: Australia’s emissions trends, 1990 to 2020
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Source: Garnaut (2011) The Garnaut Review 2011, p27 citing Australian Government (2010), Australia’s

emissions projections 2010, Department of Climate Change and Energy Efficiency, p8.



Australia’s emissions trends, 1990 to 2020
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Professor
Ove Hoegh-
Guldberg

The current and future impacts
of climate change and ocean
acidification on the Great
Barrier Reef

Report prepared for an objections hearing in the Land Court of Queensland
regarding the proposed Wandoan Coal Mine

Reference numbers:
MRA092-11 & EPA093-11 (MLA 50229)
MRAQ98-11 & EPA099-11 (MLA 50230)
MRA105-11 & EPA106-11 (MLA 50231)

Professor Ove Hoegh-Guldberg

Director, Global Change Institute
The University of Queensland

3 August 2011




Professor Hoegh-Guldberg’s (unchallenged)
evidence: coral reefs under three climate change
& ocean acidification futures
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Source: Hoegh-Guldberg et al (2007) Vol 318 Science 1737




Ocean acidification
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Source: Hoegh-Guldberg et al (2007) Vol 318 Science 1737




EcoNoMiIC IMPACTS OF CLIMATE
CHANGE ON THE GREAT BARRIER
REEF

Hans Hoegh-
Guldberg

Image sowrce: Toby Hudson (2010)

Report to the Land Court of Queensland for an objections hearing
regarding the proposed Wandoan Coal Mine

Mining tenement numbers ML 50229, ML 50230 and ML 50231 and

draft environmental authority (mining lease) number MIN100550607

Hans Hoegh-Guldberg

Principal of Economic Strategies Pty Ltd

4 August 2011




Xstrata Coal did not dispute the science
of climate change, ocean acidification or
the expected impacts on the Great
Barrier Reef.



Reducing emissions from the use of coal

Xstrata 1s the largest exporter of thermal cnal 1n the word, '.':{:s;'lil‘q

approximately 1.5% of global demand. Coal is an abundant, reliable

and relatively low-cost enerqy source and, as such, we believe i

has a critical role to play in ensuring energy secunty and economic
growth over the coming decades. As a source of energy, it is a vilal
part of the global energy mix, representing around a quarter o

XStrata averall demand. and around 60% of proven reserves. I 1S anticipated
(EA statstics) that the rapid growth of emerging markets, particularly

Coal Brazil, India, Russia and China, will incre: woportion of coal

in the overall energy mix to 30% by 2030

admitted:

Coal 15 an especally important energy resource Tor cou iries tha
lack any s (;!!.f cant oll and gas reserves and wo Jld otherwise be
mparts from other countries. We believe that, In

addition to coal, all sources of energy will be required to salisly

. R e e ot T . o -athar €0 £ ok
the world's qrowing energy neeadas, | cluding olhel fossi| fuels,

renewables and nudieal

At the same time. we also fully recognise that the current and
aredicted levels of GHG emissions associated with the burning

.

of fossil fuels (of which coal is most polluting In terms of GHG
emissions per bitu produced) under a busingss-as-usual scenano darc
etainable and need to be addressed with considerabie urgency

and innovation.




Statutory structure for decision:

Object of Environmental Protection Act
1994 (Qld) (EPA):

3 Object

The object of this Act is to protect Queensland’s
environment while allowing for development that
improves the total quality of life, both now and in
the future, in a way that maintains the ecological
processes on which life depends (ecologically

sustainable development).



Duty of the Land Court under EPA

5 Obligations of persons to achieve object of Act

If, under this Act, a function or power is conferred on a
person, the person must perform the function or
exercise the power in the way that best achieves the

object of this Act.



Considerations for decision:

223 Matters to be considered for
objections decision

In making the objections decision for the
application, the Land Court must consider the
following—

(a) the application documents for the
application;

(b) any relevant regulatory requirement;

(c) the standard criteria; ...



Considerations for decision:
standard criteria means—

(a) the principles of ecologically
sustainable development as set out In
the ‘National Strategy for Ecologically
Sustainable Development’; ...



Principles of ESD:

» decision making processes should
effectively integrate both long and short-term
economic, environmental, social and equity
considerations

* the global dimension of environmental
impacts of actions and policies should be
recognised and considered ...



Xstrata' s submissions

“stopping ... this mine will not reduce the
amount of greenhouse gas emissions which
will occur [because] the coal that this mine
would have produced will be replaced by
coal produced elsewhere.”



Friends of the Earth’ s submissions

“An activity that is unsustainable does not
become sustainable because others are
doing similar things.

It does not become sustainable simply
because, if it did not proceed, someone else
would do it in another place.”



Friends of the Earth submissions:

“The Court’s duty under s 5 of the EPA is to
perform its function and exercise its powers “in
the way that best achieved the object of the Act”
of ecologically sustainable development. This
mine does not represent ecologically sustainable
development and seeking to point to other,
equally unsustainable development, in other
jurisdictions does not change that fact. In such
circumstances, the Court must recommend

refusal of the application for the environmental
authority under the EPA.”



Key points

1. The interlinked nature of environmental
law creates fertile ground for Wild Law
principles.

2.Existing environmental laws have a wide
scope to be applied consistently with Wild
Law principles.
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